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RESPONSE

Re:  Docket No. AB-33 (Sub Ne. 277X), Union Pacific Railroad Company ~
Abandonment Exemption — In Lafourche Parish, LA

Docket No. AB-318 (Sub No. 7X), Louisiana & Delta Railroad, Inc. —
Discontinuance of Service Exemption — In Lafourche Parish, LA

Dear Ms. Brown:

Union Pacific: Railroad Company (“Union Pacific™) respectfully responds to the filing
made on behalf of Valentine, LLC (“Valentine”) by Thomas McFarland, P.C., dated December
29, 2011 and the filing made on behalf of BNSF Railway Company, dated January 6, 2012 by
Courtney Biery Estes, General Attorney, for BNSF Railway Company (“BNSTF™).

Valentine's argumcnt that it is settled law that a rail carrier who owns a rail line cannot
lawfully abandon the rail line where another rail carrier (“Carricr2”) would continue to be
authorized to operate over the rail line is correct with regard to Carrier2’s that have a property
interest such as a lease or at minimum a trackage rights agreement with rcgard to the rail line. In
Thompson v. Texas Mexican Ry. Co., 328 U.S. 134, 144-145 (1946) and Illinois Central Gulf R.
Co.-Abandonment, 360 1.C.C. 104 (1978), the Carrier2 protesting the abandonment had cither a
property intcrest in or trackage rights on or over the rail line that the Board or its predeccssor, the
Interstate Commerce Commission had approved said Carrier2's operation on or over. In this
matter, the BNSF has ncither an ownership nor leasehold interest in nor trackage rights on or
over the subject line (the “Lockport B: anch”). BNSF’s statcment in the penultimate paragraph in
its January 6, 2012 filing, is cotrect.! However, in the currént matter, Union Pacific is not

' i is well settled that the landlord railroad may not cansummate its abandonment until all tenant railroads have
discontinued their operations regardless of whether the tenant carricrs are actively sefving customers on the line.
See, e.g., STB Docket No. AB-S7 (Sub-No. 56X), Sov Liné Railr :oad.Company d/b/a Canadian Pacific Railway
Company - Ahandonment Exemption — in Bottineay, Roleite; and Towser Counties, ND (not printed), served
Janwary 10, 2010; STB Docket No. AB-55 (Sub-Ne. 552X) CSX Transportation, Inc. — Abandonnent Exemption —
In Raleigh County, WV (itot printed) served November 25, 1998; Docket No. AB-33 (Sub-No. 77X), Union Pacific
Railroad Company — Abandonment Exemption — In Solano County, CA (not printed), served December 15, 1992.
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BNSF’s landlord and BNSF is not Union Pacific’s tenarit with regard to the Lockport Branch.
To grant BNSF's request would work as a forfeiture of Union Pacific’s property interest in the
Lockport Branch. As stated in Union Pacific's response in this matter dated December 23, 2011,
BNSF has an appropriate and proper remedy-under the applicable provisions of the Code of
Federal Regulations relating to abandonments of railroad operating property. See, 49 C.F.R.
1152.27(c) Submission of Financial Assistance Offer.

There are many examples where Carrier2’s have received conumon carrier authority from
the Board to operate on a rail line of railroad which is never utilized because the parties failed to
reach final agreement for the sale or lease of the rail line or trackage rights on or over the rail
line. In fact, in this matter, the Lockport Lease by LDRR of the Lockport Branch referenced in
Louisiana & Declta Railroad, Inc. — Acquisition, Operation, Lcasce and Trackage Rights —
Southern Pacific Transportation Company, Finance Docket No. 30958 (ICC served January 22,
1987) (Not printed but sce 52 FR 2465, January 22, 1987.) was not executed until January 17,
1992 almost five (5) ycars afler the Nolice of Exemption of January 22, 1987 was filed with the
1CC.

The response filed by BNSF on January 6, 2012 verifies that BNSF does not claiin an
ownetship interest in the-Lockport Branch. Further, BNSF affirms that its rights to serve
customers on the 50/50 Line and the bianches (which includes the Lockport Branch) are subject
to the existing rights of other railroads. However, BNSF claims that its rights are not subservient
to those prior rights.

Without the neccssary interest in land (sale or lease)-or contractual right to occupy
(trackage rights agreement), the Board authority to operate on a rail line as a common carricr
cannot be lawfully consummated. Clearly, BNSF is not arguing that it has a real property
interest (sale or leasehold) in the Lockport Branch. BNSFE confirms this position in the second
paragraph of BNSI’s January 6, 2012 response to the Board. Second, BNSF confirms in the
third paragraph of BNSI’s January 6, 2012 response that BNSF’s rights to serve customers on
Lockport Branch are subject to the existing rights of other.railroads, in this case, LDRR.2
LDRR’s rights arc not only prior in time to BNSF’s rights but exclusive for the term of the
Lockport Lease and remain exclusive for the 1.7 mile Remaining Segment (as herein after
defined) still covered by the Lockport Lease and related option to purchase. Finally, BNSF
clearly docs not claint it has trackage rights on or over Union Pacific’s L.ockport Branch and to
Union Pacific’s knowledge has never operated a train on or over the Lockport Branch with or

2 On or about January 5, 1987 in Finance Docket No. 30958, LDRR filed a Notice of Exemption (*Notice of
Excmption"”) for the acquisition, operation andfor lease of approximately 113.5 miles of Southern Pacific
Transportation Co. (“SPT") trackage and trackage rights over an additienal 91.7 miles of SPT trackage. The leased
lines covered by said Notice of Exemption included the Lockpoit Branch. The Notjce-of Exemption extended to the
prospective pumchase of the Lockpor! Branch by LDRR if LDRR exercised its option to purchase the Lockport
Branch. See, Lousiana & Delta Raifroad, Inc. — Acquisition, Operation, Lease and Trackage Rights — Southern
Pacific Transpor tation Company, Finance Docket No, 30958 (ICC scrved January 22, 1987) (Not printed but see 52
FR 2465, January 22, 1987.).
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without LDRR’s and/or Union Pacific’s permission. If BNSF does not want to pursue an offer
of financial assistance, it is frec to negotiate with Union Pacific for the acquisition or lease of the
portion of the Lockport Branch under Union Pacific’s exclusive ownership.

Neither Union Pacific nor BNSF have the right ot authority to operate on the Lockport
Branch during the term of the Lockport Lease. By Letter Agreement dated December 21, 2011,
LDRR and Union Pacific agreed to extend all the ternis of the Lockport Lease for that portion of
the Lockport Branch between M.P. 0.1 and M.P, 1.7 (the “Remaining Segment™} until March 31,
2012. This extension will give Union Pacific and LDRR sufficient time to negotiate mutually
acceptable terms regarding LDRR s Lease of the Remaining Segment. Therefore, LDRR
continues to be the sole common carrier-by rail with authority to operate on that portion of the
Linc between M.P. 0.1 and M.P. 1.7. Neither Union Pacific nor BNSF have any right to cross
the 1.7 mile Remaining Scgment of LDRR’s leasehold in the Remaining Segment of the
Lockport Branch. N

Sincerely,

//i/ég

ackH Shumate, Jr.
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